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Supplemental Statement of the Case.

This indictment was returned September 13, 1939.

[Tr. p. 5.] It charges the appellant (hereafter referred

to as defendant) with a violation of Section 145b of the

"Income Tax Act of 1934", which section declares:

".
. . any person who wilfully attempts in any

manner to evade or defeat any tax imposed by this

title, or the payment thereof, shall, in addition to

other penalties provided by law, be guilty of a

felony ..."

Surprising as it may seem, counsel who represented the

defendant in the trial court did not take a single excep-

tion to any of the rulings or orders made by the trial

court. We make this statement at the outset in the hope

that this Court will be immediately impressed with the

unusual situation faced by present counsel and with the

fact that the defendant is entitled to even greater con-

sideration at the hands of this Court than he would be

had the record been carefully preserved in the trial.
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Argument.

We do not intend to abandon the points urged in Ap-

pellant's Opening Brief heretofore filed. We still

respectfully insist upon those points and submit the addi-

tional matter hereafter mentioned. In so doing we ap-

preciate we are departing from the usual practice. How-

ever, it occurs to us that such departure is justified when

the gravity of the penalty imposed against the defendant

is considered, along with the fact that in the entire course

of this trial, extending over several days, no adverse

ruling was excepted to by the defendant, and no specific

assignment of error has been based upon any such ruling

of the trial court. He was sentenced to two years' im-

prisonment and to pay a fine of $2500.00.

T.

This Court Should Consider and Act Upon the Plain

Errors in This Record, Even Though Such Errors

Have Not Been Excepted to and Even Though
No Particular Assignment of Error Has Been
Made Thereon.

We are acquainted with Rule 27, Sub. 4, of the Su-

preme Court of the United States, reading:

"When there is no assignment of errors, as re-

quired by section 997 of the Revised Statutes, counsel

will not be heard, except at the request of the court;

and errors not specified according to this rule will

be disregarded, save as the court, at its option, may
notice a plain error not assigned or specified."

and with that part of Rule 11 of this Court, which de-

clares :

"Such assignment of errors shall form part of

the transcript of the record and be printed with it.
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When this is not done, counsel will not be heard,

except at the request of the court; and errors not

assigned according to this rule will be disregarded,

but the court, at its option, may notice a plain error

not assigned."

We believe this case presents a situation where this

Court should "notice a plain error not assigned or speci-

fied". This Court has held that compliance with that por-

tion of its Rule 11, above set out, is not jurisdictional,

but is only a rule of practice. (Green v. U. S., 19 F. (2d)

850.)

Where the life or liberty of a citizen is at stake, the

courts of the United States, in the exercise of a sound

discretion may notice and relieve from radical errors in

the trial which appear to have been seriously prejudicial

to the rights of the defendant, although the questions they

present were not properly raised or preserved by objection,

exception, request, or assignment of error. (McNutt v.

U. S., 267 F. 670; Lantcnto v. U. S., 4 F. (2d) 901.)

We submit that the matters hereafter discussed clearly

show that the interests of this defendant were not prop-

erly protected during the trial, to his very serious detri-

ment. The record is replete with hearsay testimony, bare

conclusions of witnesses, and other evidence that had no

place in the record; and much of that improper evidence

was highly prejudicial to the defendant. These state-

ments are amply supported by what we have hereafter

said. This case presents a situation where the appellate

court should take cognizance of clear error of the trial

court, even though the error was not excepted to, and

even though such error has not been specifically set up

in the filed Assignments of Error.



II.

The Evidence Taken as a Whole Is Insufficient to

Justify or Sustain the Conviction of the Defend-

ant.

We desire to argue hereunder, Assignments of Error

I and II. [Tr. p. 11.] They read as follows:

"I.

That the Court erred in refusing and failing to find

the defendant not guilty at the close of the Govern-

ment's case in chief, in that the evidence was insuf-

ficient to support a judgment of conviction.

11.

That the Court erred in refusing and failing to

find the defendant not guilty at the close of the

entire testimony in the case for the reason that the

evidence was insufficient to justify a finding of guilt

against the defendant."

It will be observed that the Notice of Appeal contains

the following grounds of appeal [Tr. pp. 9-10] :

"II.

That the evidence adduced at the trial is insufficient

to justify said verdict, finding and judgment of the

court.

V.

The Court did not give defendant the benefit of the

reasonable doubt to which he was legally entitled."

We ask the Court to consider those matters under this

portion of this brief.

The charge is not set out in the words of the statute

with only such recital of details as is sufficient to put the

defendant on notice of the charge against him, and so as

to enable him to prepare his defense and to plead his ac-
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quittal or conviction as a bar to another prosecution for

the same offense. (U. S. v. Cruikshank, 92 U. S. 542,

558.) This indictment descends to particulars and alleges:

".
. . defendant had, derived and received a gross

income of over $5,000, computed in accordance with

the Revenue Act of 1934, c. 277, 48 Stat. 680, . . .

to-wit: $100,050.83, derived as follows, that is to say.

Profits from sales of capital assets $ 88,189.16

Income received from Mary McDermott 11,044.29

Miscellaneous income 679.88

Income from business as astrologer 137.50

Gross Income $100,050.83

That for and during the said calendar year the said

defendant was entitled to and allowed by the said

Revenue Act deductions (other than those deductions

taken in computing gross income as aforesaid) in the

sum of, to-wit: $9,276.37, and no more, on account

of the following:

Taxes paid $ 126.97

Deductible losses 650.00

Bad debts 556.00

Contributions 235.00

Travel expenses 998.12

Attorney fees 35.00

Auto expenses 1,213.68

Depreciation on automobiles 447.93

Telephone and telegraph 866.28

Salary to E. Wagner 2,420.00

Office expense 49.71

Expense of managing fighter 1,495.46

Miscellaneous business expense 182.22

$9,276.37"

[Tr. pp. 2-3; emphasis supplied.]



"That the said defendant, well knowing all of the

foregoing facts, did on or about, to-wit, June 15, 1935,

at Los Angeles, . . . wilfully, knowingly, un-

lawfully and feloniously attempt to evade and defeat

a large part of said tax, to-wit, $25,105.79, upon his

said net income for the said calendar year 1934, and

as means of so wilfully, knowingly, unlawfully and

feloniously attempting to evade and defeat said tax,

did . . . make under his oath to said Collector

of Internal Revenue an income tax return for said

calendar year, . . . and he, the said defendant,

did then and there pay to the said Collector the sum
of $50.00, and no more, as and for his income tax

for said calendar year 1934;" [Tr. pp. 4-5; em-

phasis supplied.]

We recognize the well established rule that in the or-

dinary case a defendant cannot complain that a pleading is

too full, or that it alleges more than the prosecution is

required to prove. Under such conditions the "excessive

pleading" is treated as surplusage and may be disregarded;

but where, as here, the prosecution alleges details upon

which it elects to rely to show a wilful attempt to evade

the payment of a tax, the prosecution ought not to be

allowed to depart from the theory set up in the indictment

and pursued during the entire course of the trial, and

then ask for a conviction on an entirely different basis,

or upon other facts than those set up in the indictment.

That is what the prosecution did in this case, according to

our view, and this defendant was convicted on matters not

alleged in the indictment and not upon proof of the theories

adopted by the prosecution in the indictment and during

the trial, but was convicted on other conclusions reached

by the trial court as to falsity of the return.
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In other words, the prosecution proceeded on the theory

that the defendant had wilfully and fraudulently filed an

income tax return based upon the contention that a part-

nership existed between the defendant and one Ernest

Wagner, the adopted son of the defendant. This theory

is clearly reflected by the indictment itself, and by the

testimony offered and received during the whole course

of the trial. By that testimony the prosecution sought

to show that the idea of a partnership was fabricated in

the mind of the defendant alone, without any sustaining

basis of law or fact, and made up out of the whole cloth,

merely for the purpose of evading the tax. Quotation

from the record clearly demonstrates that such was the

prosecution's theory.

We quote part of the record when Mr. Harlan Moore,

a witness for the prosecution, was under examination:

*'The Court: The specific question is, did they

direct you to file a partnership return or not, or did

you just discuss with them and then, when you be-

came satisfied, on talking to them and Mr. Ruiz that,

in their opinion, it was, then you said, T am going

to file a partnership return.' That is very important

because the Government contends that there w^as no

partnership, and that the idea of a partnership arose

in the mind of the defendant with the idea of de-

frauding the Government. So it is very important

to know who mentioned the partnership first, and who
finally made the decision to file it as a partnership

return.

The Witness : Well, the final decision was made

by Mr. Wagner, Ralph Wagner.

The Court: Well, after you came back from talk-

ing to Ruiz about the partnership, did you ask for

any supporting data as to the existence of a part-



nership, checks or agreements or a showing of divi-

sion of profits, or share of losses, or any of the

elements of a partnership?

The Witness: I still wouldn't know. I am not

adequate to judge whether a partnership is a part-

nership or a single proprietorship.

The Court: In other words, you took their state-

ments that it was, and then decided to make the re-

turn as a partnership?

The Witness: Their statement that it is a part-

nership is sufficient for me to follow their instruc-

tions to file a partnership return.

The Court: In this case you also had the state-

ment of the attorney?

The Witness: In this case it was corroborated

by Mr. Ruiz. Ralp Wagner instructed me to make

a partnership return." [Tr. pp. 28-29.]

At the conclusion of the trial, and after discussing at

length the elements of a partnership from the standpoint

of civil liability, the trial court stated:

"Now I am not going to analyze the facts other

than to say that there are certain uncontradicted

facts here which, to my mind, lead me to the con-

clusion that the relationship between the parties here,

the joint ownership of the property, the joint owner-

ship of stock, their joint assumption of debts to-

ward the other, in relation to the ranch, the opinion

of Mr. Ruiz which, incidentally, he never denied from

the witness stand having given, the opinion which he

gave to Mr. Moore at the time; these and others,

while not establishing a partnership in law, are suf-

ficient to raise doubt as to whether there was fraud-

ulent intent on the part of the defendant here in con-

veying to the accountant that a partnership existed.''

[Rep. Tr. p. 497.]



The trial court then discussed the testimony given by

the prosecution witness, Manuel Ruiz, and the sworn

statements made by this same witness at another time,

when he was prosecuting a civil action for attorney's fees

for services rendered by him as the attorney for the de-

fendant. Summing up that testimony and those statements

by Mr. Ruiz, the Court said that to his mind such state-

ments lend credence and support ''to the undenied state-

ment that Mr. Ruiz made to Mr. Moore that these men

(the defendant and his adopted son, Ernest Wagner), in

his opinion, at the time they were discusing the making

of a return, were, in reality, partners." The trial court

said:

"To my mind, therefore, the statement which Mr.

Moore made on the stand, and which was not contra-

dicted, that after having the Wagners tell they were

partners, he discussed the matter with Mr. Ruiz;

that Mr. Ruiz confirmed the thing and thereupon he,

at the request of Mr. Wagner, made this a partner-

ship. That is not only uncontradicted, but it is sup-

ported by Mr. Ruiz's conduct since that time and

by his failure to deny it, which he could have, from

the stand, because he has been in attendance and has

heard these statements made." [Rep. Tr. p. 499.]

The simple fact is that the trial court held that there

was at least a reasonable doubt as to the good or bad

faith of the defendant in making an income tax return

based upon the assumption that he, the defendant, and

his adopted son, Ernest Wagner, were partners during the

year 1934. This conclusion by the trial court, that the

prosecution had failed to establish beyond a reasonable

doubt that the filing of the income tax return on the

basis that a partnership existed was not the result of a
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thought that "arose in the mind of the defendant with the

idea of defrauding the Government", does something

more to the case of the prosecution. It throws out vir-

tually all of the so-called proof on the gross income of

$100,050.83, and of the allowable deductions of $9,276.37,

alleged in the indictment [Tr. pp. 2-3] and set out on

page 5, supra. This is apparent from consideration of

the following:

The gross income and the allowable deductions set out

in the indictment and last referred to, came from the

"reconstructed return" prepared by the prosecution wit-

ness, Irving Stacy. [See abstract of his testimony, Tr.

pp. 70-74.] This witness testified:

"T am an internal revenue agent. I have recon-

structed what the Bureau of Internal Revenue con-

siders to be a proper tax return of Ralph Wagner
for the calendar year 1934. There are three returns

involved in this action. One is a partnership return

filed by Ralph Wagner and Ernest Wagner showing

net income of $33,462.86. This was divided equally

between Ralph Wagner and Ernest Wagner, and

was transferred to their individual returns, Ralph

Wagner reporting $16,731.43, and Ernest Wagner
reporting a like amount. Of course the Bureau of

Internal Revenue has denied partnership. . . .

The next item is the sale of seven claims to William

Scott Pyle. The return shows $6000. This has

been increased to $12,000. The cost of the claims per

the return was $1200. This has been reduced to

$1000. The item of Travel expenses of $6804.98 has

been disallowed. The next item of expense is enter-

tainment, $1100. This has been disallowed because it

represented a personal expense and it has not been

shown that it represented business expense.



—11—

"The next item of Professional services $895, $65

has been disallowed. On the item of travel and mis-

cellaneous, $1651.84, certain portions were allowed

and certain were not. The next item of mine expense,

the total reported in the return is $81,659. $15,800

has been allowed. . . .

"With reference to the stock sale to William Scott

Pyle, we have found out that it cost him $1765 for

the stock, and have allowed one-quarter of that, and

disallowed three-quarters. We have allowed a total of

$1080 for promotional expenses. The net promotional

income has been increased to $72,490.55 per the re-

turn to $88,189.16. The item of $88,189.16 has been

considered to be taxable entirely to Ralph W. Wagner.

"The partnership loss shown on the partnership re-

turn is $15,933.30. He has deducted as loss on the

farm form, $4183.94. Of this amount $1832.67 has

been allowed." [Tr. pp. 70-71.]

"There is a total allowable deduction in the farm

loss of $9,531.52 instead of the partnership return

loss of $15,933.30.

"With reference to automobile expense of $3664.08,

this was reduced to $1213.68, because it was con-

sidered that one-fourth represented business rather

than three-fourths as per the return. Of the Tele-

phone and Telegraph, $1732.56, this was reduced by

one-half.

"We have included in the income $12,363.70 from

Mary McDermott. Mr. Moore testified there was

deposited in the bank from this source $16,238.70.
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Against this we have allowed for food, doctors, share

of utilities in Wagner home, laundry, etc., for the

taxable year 1934, $619.41." [Tr. p. 73.]

Nothing would be gained by reviewing each item re-

ferred to, but the capricious and arbitrary action of this

Internal Revenue Agent in allowing or disallowing claims,

fixing costs, disregarding the partnership status, and al-

lowing as deductions fractional parts of expenses, is hard

to understand, much more difficult to excuse.

Nothing whatever in this entire record gives the slight-

est support to this officer's action in allowing one-quarter

of the $1765, the cost to the defendant of the Pyle stock,

and the disallowing of three-quarters, or in increasing the

promotional income from "$72,490.55 per the return to

$88,189.16", and then considering it "taxable entirely

to Ralph W. Wagner" ; or in disregarding the partnership

return which showed a loss of $15,933.30, and granting

the "allowable deduction in the farm loss of $9,531.52 in-

stead of the partnership return loss of $15,933.30."

"With reference to the automobile expense of $3664.08",

which "was reduced to $1213.68", by whom was it "con-

sidered that one-fourth represented business rather than

three-fourths as per the return", as testified to by this

witness ?

There is not the slightest reason to charge "in the in-

come $12,363.70 from Mary McDermott" except that

$16,238.70 "was deposited in the bank from this source".

The Government witness, Harlan Moore, testified that he

was told that that $16,238.70 was a loan [Tr. p. 28] and
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that the defendant himself had told Moore that $11,57370

of it had been received from Mary McDermott "to hold

for her". [Tr. p. 19.] That testimony stands uncontra-

dicted.

However, Mr. vStacy, without the slightest excuse or

justification, so far as this record discloses, said: "Against

this we have allowed for food, doctors, share of utilities

in Wagner home, laundry, etc., for the taxable year

1934, $619.41". [Tr. p. 7Z.] Upon what basis?

Of course, the prosecution will seek to make a good

deal of the claim that the depreciation on the livestock

was set up at figures that were unjustified, because of

claimed false statements as to the costs of that livestock.

It is apparent, however, that there was considerable con-

fusion in the minds of the witnesses as to the basis upon

which the depreciation was figured. Prosecution witness,

Don Wilson, who gathered much of the information tes-

tified that he asked "Ralph Wagner the value of the stock

he had on the ranch, and from information I gathered

from him I was able to put the value of the stock". [Em-

phasis supplied; Tr. p. 18.]

This information which Mr. Wilson obtained as to the

"value" of the stock was passed on to Mr. Moore, another

prosecution witness, and he took the figures on the "value"

as the "cost" figures. That misunderstanding probably ac-

counted for what might appear on its face as a misrep-

resentation or false statement in the return. However,

it is notable that when Mr. Moore testified for the prose-

cution on the subject of deductions claimed by reason of
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the depreciation on the horses, there was very little said

to indicate that any information as to either the value

or the cost came from this defendant.

As illustrative of the testimony in this regard, we

quote from the transcript, page 26:

"With reference to the horse Bert Abbe, the price

given for that horse $8500 came from oral informa-

tion furnished by either Ralph or Ernest Wagner . . .

/ do not know which of the Wagners told me this.

"With reference to the item $300 for the mare

Maxine Express, that came from oral information

given by the Wagners jointly. The figure of $300

on the mare Polly O'Donna came from the same

source. Also the mare Annabelle Watts $500, the

same. The same information was obtained relative

to Evening Son, $3500, and the same as to the mare

Jean Morris $3500, and the same as to the mare

Vide McKinney, $500, and the same as to the mare

Valencia Dona, $500." (Emphasis supplied.)

Certainly this indefiniteness as to the source of in-

formation is not sufficient to justify the trial court or

any other court to believe, beyond a reasonable doubt, that

the defendant furnished false information in this regard,

and had it inserted in the income tax return for the pur-

pose of evading or defeating the tax.

The deductions of $13,271.00 claimed for bad debts in

the partnership return, were by Mr. Stacy, with his cus-

tomary alacrity, transferred by him to the defendant be-

cause the Bureau of Internal Revenue denied the part-
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nership, and were then reduced to $556.00 [Tr. p. 73]

;

a total of $12,715.00 was lopped off, including the fol-

lowing: Clifford E. Fox—$100.00, Frank Pettinger—

$800.00, Charles Wagner—$1060.00, Helen Rogers—

$7500.00, H. Eaton—$609.00, Frank Hammel—$100.00,

R. J. Kimbrough (or Kimbro)—$150.00, Paul McPher-

son—$44.00, D. Miller—$300.00, William Scott Pyle—

$100.00, Mrs. Pettinger—$1808.00. [Tr. pp. 18, 22, 23,

24, 53, 68, 69.]

The evidence offered by the prosecution to sustain the

charge that these claimed debts were bad and were known

by the defendant to be bad, and were fraudulently set up

by him on the return, is woefully lacking. The burden of

showing those facts beyond a reasonable doubt rested

squarely upon the prosecution, and such burden is not met

in this case, even when full effect is given to all the tes-

timony given by the prosecution witnesses.

To be more specific: There is nothing to refute the

statement made by the defendant to the prosecution wit-

ness Moore [Tr. p. 23] that the $7500.00 to Helen Rogers

was for money advanced by the defendant; nothing to

show it was not a bad debt. That the defendant had

loaned Charles Wagner the $1060.00 is clear from the

testimony of the Government witness, Charles Wagner

[Tr. p. 53] ; that loan was not repaid. With the excep-

tion of the testimony of Ben C. Axcley, hereafter dis-

cussed, there is nothing to refute the statements which,

according to the prosecution witnesses were made by the

defendant to such witnesses, that Ralph Wagner had told



—16—

them that Mrs. Pettinger had no assets [Tr. p. 24] and

that his debt arose because "he (defendant) had helped

her out frequently and she had helped him out". [Tr.

p. 69.]

That the Frank Pettinger note for $800.00 'Vas a

loan, and the man was bankrupt", the prosecution witness

Moore stated the defendant told him, and that statement

stands unrefuted and untouched. Furthermore, that note

from Frank Pettinger ran in favor of Ralph and Ernest

Wagner jointly [Tr. p. 51]; not to the defendant alone,

as Mr. Stacy would have it run. We submit that the tes-

timony of Frank Pettinger himself [Tr. p. 51] clearly in-

dicates that if he was not bankrupt, he was certainly un-

able to pay the note.

The $300.00 loan to Miller is not touched upon in the

prosecution's evidence, other than by the statement of the

prosecution witness that Mr. Wagner had told him that

it was a loan, and that it was bad. [Tr. p. 24.]

The Pyle loan of $100.00 was declared by Wagner to

the prosecution witness Moore, to be uncollectible, and

Mr. Wagner stated that suit had been filed on it. [Tr.

p. 24.]

The witness, according to the testimony of the Internal

Revenue Agent Goodykuntz, told the latter that the de-

fendant "did not think Pyle would ever pay it; that it

w^as a contested item". [Tr. p. 70.] Nothing was of-

fered even tending to refute those statements by the de-

fendant.
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The accountant Moore, a Government witness, testified

that the Kimbrough loan of $150.00 was inserted in the

schedule through the mistake of Mr. Moore. [Tr. pp.

23-24.]

So much for the nature of the testimony covering the

bad debts, but a word should be said as to the testimony

of Ben C. Axcley, called as a prosecution witness. That

word is that he is absolutely unworthy of belief, and in

support of this statement we respectfully call attention

to his testimony [Tr. pp. 59-60] regarding the notes of

Charles Wagner and Mrs. Pettinger, and to the trial

court's scathing denunciation of him [Tr. pp. 61-62] ; and

the Court's Opinion at the close of case. [Rep. Tr. p.

500.]

The record is full of hearsay testimony highly preju-

dicial in its nature, and which was offered and received

and allowed to remain in the record, to the detriment of

the defendant. One instance only need be cited, and that

is the testimony of Margaret Smith Peters, set out in

the transcript at pages 103 and 104.

Apparently exculpatory statements of the defendant

were not only allowed in the record as against the de-

fendant, but the mere fact that he made no answers at

all to certain inquiries made of him by the Special Agent

of the Intelligence Unit of the Bureau of Internal Rev-

enue, Mr. Goodykuntz, were used against him. We re-

spectfully call attention to that testimony as it appears

in the transcript, pages 67 to 70.
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Conclusion.

It seems clear that the defendant did not have the bene-

fit of a fair trial, for the following reasons:

First, because of the nature of the evidence offered and

received against him.

Second, because of the failure of proof to establish the

major premise of the Government's case, viz., that the

idea of a partnership was created in the mind of the de-

fendant as a vehicle for the fraud, and for that reason the

defendant was convicted on a charge different from that

set up in the indictment.

Third, because however improper the rulings of the

trial court, no exception was taken for the defendant on

any adverse rulings.

For these reasons, we respectfully submit that this case

should be reversed.

Respectfully submitted,

David H. Cannon,

Ames Peterson,

Attorneys for Appellant.


